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POSTSCRIPT . THE POSSIBILITIES FOR

ACTIVITIES IN GREAT BRITAIN
Patrick Taylorr

At the conclusion of the third of the articles already written concerning the LLC, the

case was made, in a postscript, for promoting the adoption of the LLC concept into

Great Britain or the United ki"gao*. At the time the Postscript was written' the

stated reason was to "provide smill businesses with a much simpler format than is the

.ur. ut present". Wtritt-ttt" third part of the article was published the Editors kindly

volunteered to cornment that the Pbstscript incorporated"a case for the adoption of the

LLC concept within Great Britain for ihis purpose". '_ on seeing and noting-this

comment, the writer formed the view that tiiere would be something to be sa]d fo1

expounding in more detail the virtues of utilising a non-United Kingdom established

I-iC as a p-ossible entity for activities or business in or from Great Britain.

There is, however, an important aspect to any proposal involving the utilisation of an

overseas-established entity or body, whether it be a company, body of trustees or

other body of persons, for utilisation for the benefit of individuals ordinarily resident

within a plrt oithe Unit"A fingaom for the tax purposes of the Kingdom' Section 739

Income and Corporation Taxei Act 1988 creates a liability for such individuals to be

subjectedto income tax onincome whichbecomes payable to anyoverseas-established

enterprise, whether a company or trust or other body, where the income becomes

puyubl. by virfue ol. in conrequence of a transfer of assets with or without any
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associated operations, such liability arising where the transferor is either the UK

resident in question oi hi, o, her spbuse. The liability will arise to the transferor or

io his or her spouse either if the ind^ividual in question has power to enjoy the income

of the overseu, 
"o-pony 

oi toAy or if the individual in question receives or is entitled

to receive a capital ,.rL tn. pai'ment whereof is connected in any way with such

transfer. Additionally, section 740 enables the Inland Revenue to impose income tax

ii"tlltv on any such individual in regard to such income if any benefit, whether of a

capital or income nature, is derived by any such individual from any such income,

uri rrn-g that the indiviiual is not a transferor so as to be within section 739'

However, section 741 Income and corporation Taxes Act 1988 provides a defence to

the creation of this liability if the individual in question shows in writing to the

satisfaction of the Board of lnland Revenue, or on appeal to the Special

Commissioners, that tax avoidance was not the pulpose or one of the purposes of the

transfer or any associated operation or that the transfer and associated operations were

bona fide commercial transactions not designed to avoid united Kingdom taxation'

It therefore has to be the case that a UK resident seeking to utilise a foreign-

established LLC for the purposes of creating or drawing income as a result of any

activity or business venture, will have to satisfy the Inland- Revenue or the Special

Commissioners under section j4l if he or she is to avoid liability under sections 739

or 740. This being the case, it appears to be desirable to highlight some of the many

advantages which .un r".rrit from carrying on any activity or business through the

iiC, uriu1ning for this purpose that the lntity in question is one created or constituted

(by virtue of r.girtruiloi; t'y r"f"t"nce to the law of to*. territory other than a partof

Great Britain. Although ih"r. ur. many possible points that could be taken, the

following, which ur. ,tott-tu* related, may be of potential relevance:

Publicity and Administration

An obvious advantage is that the level of publicity surrounding the force of LLCs and

the level of regulatolry control over them, is coniiderably less than for conventional

companies. lor example, LLcs do not have to endure the stringent accounting

procedures which are applicable to conventional companies' For instance, although

there are provisions ,.qniring u.counting records to be kept in accordance with section

19 of the 1996 Act, there is io provision at all in the Isle of Man - either for ordinary

companies or LLCs - for the fiiing of those accounts and there is not, therefore, the

degree of public scrutiny of thJ financial position oi tq. LLC as there is for

conventional companies - see, for example, section.384 Companies Act 1985 as

applicableinGreateritaln.Forlitigatio,'pu.po'"'tti11!lanimportanteffectwhen
liupf.a with the ubr.nr. of any p-rovision in the 1996 Act that replicates section

i26(l)Companies Act iggS for Gr'eat Britain - the corresponding provision in^the Isle

of Man is section 336 Companies Consolidation Act I93l - which enables a Court to

make a security for costs Order when the plaintiff in a civil action is an impecunious
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limited company. one of the ways in which such an order is obtained is by exhibiting

the company's accounts to an afiidavit which a defendant can easily obtain by means

of a search of the Register of companies in England or Scotland. In the case of the

LLC, one cannot obtiin this sort oi information with such relative ease; and even if
one tiied to obtain it, if defending a claim against an impecunious LLC, it would seem

that no security for costs is then available'

Not only is there less public knowledge in respect of the financial position of the LLC'

there is also much less formality aboit the preparation of accounts' In the case of the

conventionat .o*purry, it is necessary (with-certain stipulated exceptions) for the

accounts to be audite i'ay u qualified auditor. There is no such limitation upon the

freparation of formal u".orrntt for the LLC. This therefore means that the accounts

can be prepared by someone who is not an accountant, as is the case for example with

partnerihip accounts or accounts of a sole trader'

There is also much less information available on a public basis about operating

structures and administration. Articles of Organisation of the LLC must be filed with

ifr. Ct i.f n.gistrar, but the Operating Agreement does not need to be similarly filed'

It is possible,ih"r"for., to coniine *iitttnJtre Operating Agreement the mechanism for

*n"l"g the LLC, ,u,t o than putting it in the Articles of organisation' This therefore

enablei the Operating Agreement to be protected from public scrutiny.

Only those matters set out in Schedule 2 of the 1996 Act are required to be set forth

in the Articles of Organisation, and they are:

(a) details of cash and property other than cash contributed by the members;

(b) additional contributions agreed to be made by the members;

(c) details of the right to admit additional members;

(d) details concerning the right for remaining members to carry on business when

events occur thatierminate membership of the LLC;

(e) a statement that the members can appoint a manager to manage the LLC; and

(0 any other provision if the members elect to have same set forth in the

Articles

Detailed provisions regarding Minute Books, meetings, Annual General Meetings and

Resolutions for compa'ni.r,'ihi.h in the case of conventional companies are setforth

in sections 366 etsei of the Companies Act 1985 in relation to the United Kingdom -

there are similar provisions in thelsle of Man Companies Acts - are also not replicated

in the 1996 Act. Accordingly, the administration of the LLc is considerably easier

than that for u conu"rrtiotrut""o.puny. This is especially important in that one gets the
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benefit of seperate legal personality and limited liability for all members without the

burden of many of tn"-u'J*inistraiive and regulatory iigo"tt that accompany these

privileges in an ordinary company
'N{emb"ers, Managing Members and Directors

Thereisaconsiderabledistinctionbetweenthewayinwhichmembers'managing
members and directors are controlled between one another and in respect of their

relationshiPs with the LLC'

Loans to LLC members - even to managing members - are not proscribed or restricted

as is the case with loans to the directors of a conventional company' which are

potentially illegal - r; ;;;"s 330 to 344 Companies Act 1985 in relation to Great

Britain. There are no corresponding provisions in relation to Isle of Man-incotporated

cornpanies. Further, Part Xof the-companies Act 1985 contains detailed provisions

under the title ..Enforcient of fair aeaiings uy Directors". 
^rn 

sections 31 1 et seq of

that part, there are various restrictions orrfir..torr taking financial advantage' For

example, directors ,,'iri O*"f 
"te 

interests in contracts with the company (section 317)

_ the equivat"nt trt. oiMan legislation.is in sections 148 and 1484 Companies

Consolidation Act 1931; directors' servic" contracts are to be "P:t-t Tl"t:'::i
G.tii"tl r g) - th",e ate no to"t'ponding Isle of Man company statute prouslons ;

and there are restrrction, on substantial property transactions involving directors or

persons connected ;;th ; ;ir"rtor (seciion 320) - no corr€sponding Isle of Man

company statute provisionr. sectiorr, :z: et seq containrestrictions on share dealings

bydirectorsandtheirfamilies(nocorrespo''ai''glsleofMancompanyStatute
provisions), and restrictions on directors' loans appear in sections 330 et seq - no

corresponding Isle of Man company statute provisions. All these references to

sections are to sectiJitl" tft" United-Kingdom Companies Act 1985'

NoneoftheseprovisionsapplyasregardsmembersormanagingmembersoftheLLC'

Therearevariousprovisionscreatingoffences,anddealingwithpunishmentofthe
offenders, in the coJi;;i;;;;r ("rd r.tut.a statutes; as well as the 1996 Act' The

primary difference U"1*."n the two relates to disqualifi"ul1gl It is the case that there

are provisior* l' tt.'iq9ia., 1s.h.or,l" i, purugra.ph a(5)) for disqualification of

members, managers or registered agents roi u p"rioa not,exceeding five years from

holding office as a registertq-u9"n1o' -unugti *]lT{il:^leave of the Court' But

these are provisions li tste of Man law and aie not operative in the United Kingdom'

whereas the provisi"orr, 
"onrum"a 

in the Cffiany Directors Disqualification Act 1986

relatingtodisqualificationofpersonsasdirectorsormanagersofconventional
companies, ur. .nnor.."tr. wittrin the ui. There are similar provisions relating to

Isle of Man comparri", in sections za anizl.of the companies Act 1992. There is

therefore a positiv" Jisuduurrtug" for the regulatory systemin not being able to secure

a disqualification irtne LLC is-carryi"g ;;; busi""st activity within the uK rather

than the Isle of Man'
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There are provisions for disqualifying directors in the company Directors

Drsqualificaiion Act 1986, but there are no corresponding provisions for disqualifying

members: we are of course referring here to England and Wales only' The maximum

perioo for disqualification in the ur (ir that is relevant) is fifteen years, with a

minimum of two years. This is considerably more _Draconian 
than for the LLC'

Further, the Disqualification Act 1986 is much more detailed in its provisions than is

the 1996 Act in regard to disqualification matters'

Another possible benefit of the LLC is the level of control which the members can

exert on the transf-er of members' interests. Reference can be made to section 16 of

the 1996 Act in this regard. It is possible to a degree for members to protect their

position under that ,.iion and there is much less need for remedies arising out of

unfairprejudice, such as having to resort topetitions under section 459 Companies Act

tq8S. it is also much easier foittre memberi to reduce the capital of the LLC, whereas

the courts exert rigorous control ofthe reduction ofthe share capital ofa conventional

limited .o-putty, both in Great Britain and the Isle of Man'

Insolvency Matters

The rules in relation to the insolvency of LLCs are those arising under the laws

relating to bankruptcy rather than those relating to the insolvency of companies - 
-see

section-31 of the [gg6 t"t. Furthermore, the members - in the case where the LLC is

to be wound up other than by the High court act as the professional liquidator until

they unanimously agree in writing to appoint someone as liquidator. The provisions

of part X of the tsle of ltan Companies Consolidation Act 193 1, which normally apply

to liquidations of companies, will only apply if the LLC is the^subject of an order.for

wind^ing up by the Isle of Man High court and not even then if the LLC has less than

eight #mbeis, for in such u .ur. it is not within the definition of an "unregistered

cJmpany" as defined in section 306(3) Companies Consolidation Act 193 1' It is true

that ihe High Court retains a very wide power to "do or secure the doing of all such

things as appear necessary or expedient for such winding up or dissolution" (see

sectlon 32(i) of the 1996 Act);nevertheless, even by reference to a winding up, the

LLC is the more flexible vehicle in contrast to a conventional company' Again,

publicity may be the overriding advantage in this distinction. For example, there is no

iequirementin the 1996 Act for advertisements in relation to windings up by reasons

of insolvency.

Miscellaneous items relating to Taxation

The remarks following are supplementary to those made in earlier parts of this

Postscript article and relate specifically to united Kingdom taxation.

There has already been a discussion as to whether the LLC is within the definition of
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a..company',forthepurposesofUKcorporationtaxorcapitalgainstax,anditwould
appear that by ,.f...rrlr'to .*ir,ing lawihere are strong grounds for having the view

that the LLC is 
"ot 

*lttr" tttat 
"definition. Equally, lt does not appear to be a

partnership, though for Isle of Man tax purposes iiapplars to be subject to taxation as

a partnership lsectron 4^6iii"f the 199k.Act). Arising from provisions contained in

theFinanceActlgg3,itnowappearstob-ethecasethatapersonwhichisnotwithin
the definition of a ;;;;;"yr cannot be liable to uK taxation unless, being a

company,theentity'"-q"t'tlo"carriesonat'ad"orbusinessintheUKthrougha
branch or agency. It i;ihJ upp.1.r to.be the case rhat if the entity is not a company

andnotapartnership,itmaynotbesubjecttotaxation,evenonthefootingthatitis
canying on a trade lnttte Unlt"d Kingdom' ih"'" possibilities up-p-:3t,to !: tq:,1ttl

capable of applicatior, .u.r, if the LLc is managed from withinlhe uK, because srnce

it is not within the definition of a "company"rit appears. not to be capable of being

resident in the UK for tax purpose, uy ,1r.r.rr# to the location of its place of

management anO coniroi ii,'ut'ptu.. rlo"fJ happen to be in a parl of the United

Kingdom.

Allinall,thereappeartobesomeextremelyinterestingtaxationpossibilities'

Conclusion to Further PostscriPt

Itwouldappearfromtheforegoingconmentsthattheremustbearealisticbasisfor
claiming thar the f-f-Ctru, coirmeicial possibilities within the United Kingdom'

No doubt the Inland Revenue will be reading this and the previous pages of this further

Postscript' o,,. .u,' o-nry^*""a.1as to the nature of their reaction if they have one.

perhaps there may .u"n b" a letter to irt" Editor which would be suitable for

publication, thus advancing the discussion'


